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EDITORIAL NOTES. 


A LEGISLATURE in this state is short-lived. The excitement over 
a contested seat has scarcely subsided before the legislature} has 
dispersed, not to meetagain. The decisionsin the contested cases 
this year had no effect upon the organization, and while they may 
have effected the election of a United States Senator, they did not 
control it. Mr. Blodgett was elected in spite of the votes of the 
two Democrats who obtained the seats. Who would have been 
elected had these two seats been given to Republicans, we cannot tell; 
but it is certain that the decision of these two cases did limit and 
hamper the joint meeting in their choice of a senator who is to rep- 
resent the state for six years. 

There is no pretense made that the seating of Walter in Trenton 
was not against the decision of the Chief Justice which declared 
the vote to be atie, nor that the decision in the case of Haines v. 
Turley was not in the very face of the evidence, but in spite of all 
this, the party in power voted almost to a man to give the Trenton 
seat to a man of their own party, and then he voted with them to 
give the Camden seat to their associate there, and this in spite of 
the protest of one or two of their own party on the committee that 
investigated the elections. This journal has nothing to do with 
party questions and takes no side in party disputes, but these 
matters of which we have spoken are notorious, and we refer to 
them only as a striking example of the unfitness of legislative 
bodies to act as judges of the qualifications of their own members. 
It is true that it is embodied in the constitutions of all onr legisla- 
tive assemblies that they shall decige upon the rights of members 
to their seats, and it may be necessary to the sovereignity of the 
legislature that it should be so; but nevertheless it has proved to be 
true, that they are incapable of acting judicially when the deci- 


sion of the case involves the loss or the gain of the control of the 
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legislature by one party or the other. The members cannot sepa- 
rate their legislative from their judicial functions, and the legisla- 
tive functions prevail. On the other hand, judges on the bench, 
however strong may be their partisan feeling, decide cases of 
grave political importance without regard to party interests. 

The decision of contested election cases of the legislature has be- 
cume a by-word and a scandal. Some other means ought to be 
provided for it. They havea court for these cases in England and 
Parliament is not accustomed to giving up any of its prerogatives 
to the courts. The English courts dare not criticise an act of Par- 
liament, and yet there are courts to decide contested election cases, 
and inquire into charges of bribery with power to annul the election 
and impose costs upon the defeated contestant. This would be a 
very wholesome thing for usin more ways than one. It would not 
only result in fair decisions, but would go very far toward putting 
a stop to bribery at the polls. 


ANY ONE who was present at the opening of the term of the 
United States Circuit Court in Trenton, must have seen that the 
work to be done was more than the court felt itself able to under- 
take. The judges had come there from a distance and had work 
to do elsewhere and were not ready to set down and hear all the 
cases that might come before them, and it was not difficult for a 
defendant’s counsel to get his case put off for the term. In one 
case that was, to be sure, an unconscionably long one and threat- 
ened to last three weeks, there was a hard struggle between the 
counsel for the plaintiffs trying to get it heard at once and the 
court trying to put it off to be heard by another judge, and it is 
needless to say that the court prevailed. 

The business of the courtis, of course, hampered just now by 
Judge Nixon’s illness, although Judge Wales is very frequently 
in attendance and working hard and Judge Butler shares some of 
the work with him. But aside from this, there is great need of 
more frequent sessions of the Circuit Court and the attendance of 
the Circuit Judge, when he is not under the pressure of engage- 
ments elsewhere. Our District Judge has always done a large part 
of the circuit work because the Circuit Judge has had to do the 
work of the District Judge in another part of his circuit. 

The business of the Circuit Court has become very large and 
important and the fact that cases may be removed there from the 
state courts makes it especia§y important that this court should 
not be used as a means of getting delay, and if there are but two 
terms a year and cases can only be tried during one week in each 
term it is very easy to delay the trial for a long time. The 
remedy is by act of Congress but this can only be had by agitation 
and the expression of public opinion. 
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WE HAVE seen the advance sheets of the Supplement to the Re- 
vision. It is of course only a compilation, and while it will be of 
incalculable service to the bar it serves to show the need of a new 
revision of the statutes by the Legislature. It will itself be a 
great help in making the revision. The mere putting in juxta- 
position of all the acts passed by the Legislature in ten years on 
the various subjects of general legislation will be enough to show 
the need of sifting it down and putting it in compact form. A 
great deal of private legislation has been done under the guise of 
general statutes and the wants of nearly every locality may be 
seen in one or other of the supplements to the acts on borough 
governments and municipal corporations. This supplement con- 
taining the general statutes of only ten years is nearly as large as 
the revision of all the previous general statutes. It is to be 
hoped that with a good deal of thought and hard work, 
the legislature may revise all these acts relating to local gov- 
ernment and give the localities all the powers they need and 
then let them take care of themselves. 


IN LOOKING over the new Supplement to the Revision we were 
struck with the number of amendments to the District Court acts. 
The District Courts have become a very important part of our 
judicial machinery and indeed quite indispensable. They are the 
only light running and swift action machinery we have and the 
people are not likely soon to give them up. They not only dis- 
pose of a great many cases, but also of cases of considerable 
amount as well as of important questions of law. Any one who 
has a suit for less than three hundred dollars would rather bring 
it in a District Court, if the judge is fairly good, than take it to 
the circuit, because he knows he can have a speedy trial without 
waiting for the term and then attending court day after day while 
other cases are being tried. Cases are despatched on a day fixed 
and generally without a jury, and to the satisfaction of one party 
at least and, so far as it can be said of any trial, to the satisfaction 
of both parties. The courts have become an established part of 
our judiciary system and it is important that with all the amend- 
ments to the District Court acts there should be one giving the 
judicial authority to the court and not merely to the judge indi- 
vidually. As it is now, the judge of a District Court is vested 
with the authority of a justice of the peace ; the records are per- 
sonal records, the judgments are personal judgments, and there is 
strictly no court remaining on the death or resignation of a judge. 
The books, if the law were followed, would have to be deposited 
with the county clerk like the books of a justice of the peace, 
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and if it were not a special statute all proceedings would abate 
and one judge could not decide a case begun before another. 
These courts ought to be put upon precisely the same footing as 
the superior courts in that respect, and at the same time it would 
be well to revise and arrange all the statutes that have been passed 
in regard to them. 





THE LIABILITY of stock-holders in national banks to the credi- 
tors of the bank is very strictly enforced, as many people in New 
Jersey know to their sorrow. A sale of the stock does not relieve 
the seller of liability until the transfer is made on the books of the 
bank, but the Supreme Court of the United States, in a recent case, 
Whitney s Executors v. Butler, October term, 1886, has held that 
‘* where the stock has been sold by auction and bought by one act- 
ing as agent of the president of the bank, who purchased with a 
view to filling an order for a customer, and the certificates and the 
power of attorney were delivered to the president and nothing re- 
mained but for the president to make the transfer on the books, 
the former holder of the stock was relieved from liability.”’ The 
court said the defendants had done all they could as prudent busi- 
ness men, and that their liability must be held to have ‘‘ceased upon 
the surrender of their certificates to the bank, and the delivery to its 
president of a power of attorney, sufficient to effect and intended 
to effect, as that officer knew, a transfer on the books of the asso- 
ciation to the purchaser.”’ 






THE QUESTION has lately come up in the Morris County Or- 
phans’ Court, and is likely to arise at any time in dealing with 
trust estates, who is to be charged with the premium of govern- 
ment bonds purchased by a trustee to be held to pay the income 
to one person for life and at his death the principal to another. 
The question was not so presented as to call forth a decision that 
can be reported as an authority, but since the question has been 
suggested, it may be worth while to refer to a case cited by Mr. 
Edmund D. Halsey, for the trustee, from a report that is not 
commonly referred to. The case is Farwell v. Tweddle, 10 Abbott’s 
New Cases 94, decided by the New York Supreme Court, at Al- 
bany in August, 1881. A trust was created of personal property 
to pay the income to a certain person for life and at his death the 
principal to others absolutely. The trustee invested in United 
States six per cent. 5-20 bonds at a considerable premium. 
Afterward the bonds were called in by the government under its 
privilege to pay after five and within twenty years and they were 
paid off at par. The trustee’s accounts had been settled and it had 
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been decided that he was not chargeable with the loss, and the 
question was then presented how the loss should be borne; wheth- 
er by the corpus of the estate or by the income; whether it is to 
be divided and if so in what proportion. The court, LEARNED, J, 
said that little authority had been found on the question and dis- 
cussed the question upon principle. He took first the case of a 
government bond, having a definite time to run and not subject to 
payment before that time, as, for instance the four per cents, and 
said: ‘‘Now if a trustee in such a trust as this, invests in such a 
security at a premium, it seems to me that the interest received 
thereon is not all of it to be treated as income. For instance, sup- 
pose he has $12,000 of trust money. With that he buys $10,000 
United States four per cents at 120. Now if he treats the $400 re- 
ceived by him every year as income, the trust estate, when the 
bonds mature, will be only $10,000. This is a certain result; 
not one dependent on a contingency or misfortune. His invest- 
ment, therefore, in United States bonds has not produced an in- 
come of three and one-third per cent., which is the rate he has 
been paying to the recipient of the income if he has paid him the 
whole $400. It has produced a less rate; a rate capable of com- 
putation, and often computed by persons desirous to invest. And 
if the investment does not produce three and one-third per cent. 
then the whole of the money annually received does not equitably 
belong to the person entitled to the income. Into the question 
how much income does such an investment produce, there must 
enter as a factor the loss of the premium, which is inevitable at 
maturity, because I think that the owner of the principal ought 
not to have that principal diminished, in order to give a larger 
income to the person entitled only to the income for life.”’ 

The judge then compared such a case with the case before him 
in which the bonds had been paid off before the limit of the time 
and said that the fact that they must be paid in twenty years, 
must be considered in determining what income was really pro- 
duced, but that the earlier payment was a contingency for which 
no calculation could be made. It was a misfortune befalling 
the property; ‘“‘like a failure to collect the whole amount payable 
upon a mortgage. It reduced the principal and thereby the in- 
come derivable therefrom.’’ This decision seems to be clearly 
sound so far as it relates to the bonds payable at a fixed day, and 
as to the others it makes a fair settlement of a question that can 
not be decided with exact justice. 


Tue FAMOUS Slaughter House Cases in New Orleans have been the 
occasion of another important decision of the Supreme court of the 
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United States—not so important as the decisions on the questions 
of national citizenship and the Fourteenth Amendment, but an in- 
teresting decision on the law of malicious prosecution. The 
slaughter-house company having by its charter a monopoly of the 
slaughtering business in and around New Orleans, brought suit in 
the United States Circuit Court for Louisiana against the Butchers’ 
Company, to restrain it from carrying on the same business, which 
the latter claimed a right to do under the provisions of the Louisi- 
ana constitution, vesting the regulation of the business in munici- 
palities, and abolishing the monopoly thereof. The Circuit Court 
gave judgment in favor of the Slanghter-house Company, but upon 
appeal to the United States Supreme Court this was reversed. It 
was held, that the judgment of the Circuit Court was sufficient evi- 
dence of probable cause to prevent the maintenance of an action 
for malicious prosecution brought by the Butchers’ Company 
against the Slaughter-house Company in the state courts; and the 
fact that before the beginning of the suit in the United States Cir- 
cuit Court, the state courts had decided against the Slaughter- 
house Company ina suit brought by it against the city of New Or- 
leans, to restrain the city from proceeding under the new constitu- 
tional provisions, did not alter the case. The Court said: ‘‘ How 
much weight as proof of probable cause shall be attributed to the 
judgment of the court in the original action when it has been after- 
wards reversed for error, may admit of some question,’’ and they 
made a critical examination of the cases on this subject and ap- 
proved the rule laid down by the Kentucky Court of Appeals in 
Spring v. Besore, 12 B. Monroe, 551, 555: ‘‘that the decree of 
judgment in favor of the plaintiff, although it be afterwards re- 
versed, is in cases where the parties have appeared, and proof has 
been heard on both sides, conclusive evidence of probable cause, 
unless other matters be relied upon toimpeach the judgment or de- 
cree and show that it was obtained by fraud, and in that case it is 
indispensable that such matters should be alleged in the plaintiff's 
declaration.”’ 

In the present case, the original action had been brought in the 
face of an adverse decision of the state court, and had been sus- 
tained by the U. 8. Circuit Court and this was reversed by the Su- 
preme Court of the United States, and then the action for malicious 
prosecution had been brought in the state court, and that court 
held that the suit brought in the face of its opinion was brought 
without probable cause although the plaintiff was sustained by the 
judgment of the U. S. Cireuit Court. The Supreme Court now re- 
bukes the state court for thus making light of the judgmentof the 
Circuit Court, and says: 

‘‘The Supreme Court of Louisiana, in this case, erred in not giving 
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due effect to the decree in question of the Circuit Court of the 
United States. The latter is a court co-ordinate to the Supreme 
Court of Louisiana in authority, and equal in dignity, being the 
highest Federal court sitting in that state, whose judgments and 
decrees are final and conclusive, subject only to review and reversal 
in the Supreme Court of the United States. And their 
judgment or decree, when rendered, is binding and perfect 
between the parties until reversed, without regard to any 
adverse opinion or judgment of any other court of merely concur- 
rent jurisdiction. Its integrity, its validity, and its effect are com- 
plete in all respects, between all parties in every suit, and in every 
forum, where it is legitimately produced as the foundation of an 
action, or of a defense, either by plea or in proof, as it would bein 
any other circumstances. While it remains in force it determines 
the rights of the parties between themselves, and may be carried 
into execution in due course of law to its full extent, furnishing a 
complete protection to all who act in compliance with its mandate, 
and, even after reversal, it still remains, as in the case of every 
other judgment or decree in like circumstances, sufficent evidence 
in favor of the plaintiff who instituted the suit or action in which 
it is rendered, when sued for a malicious prosecution, that he had 
probable cause for his proceeding. January 24, 1887. Crescent 
City Live-stock Landing and Slaughter-House Co. v. Butchers’ 
Union Slaughter-House and Live-stock Landing Co. Opinion by 
MATTHEWS, J. 


ATTACHMENTS IN CASES OF TORT. 


Some one has taken a hint from our article on attachments, in 
last month’s JoURNAL, and has introduced a bill into the legisla- 
ture providing for an attachment in cases of tort. We spoke only 
of attachment in cases of contract where there is fraud in ineur- 
ring the debt or disposing of property, but if we are to follow the 
example of other states, we may provide for attachment in cases 
of tort also, and this would be included in a general provision for 
an attachment in any case in which a capias may now be issued. 
Of course provision would have to be made for the order of a 
judge or commissioner to tix the amount of the bond that might 
be given for a release and this, we are told by the draftsman of the 
bill, is included in the draft. 

It may be interesting to refer to the practice of some of the 
other states in regard to attachment in actions of tort. 

In Arkansas an attachment may be issued on certain conditions 
in any civil action, provided that ‘tan attachment shall not be 
granted where the defendant is a foreign corporation or a non- 
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resident for any claim other than a debt arising upon contract,”’ 
and a similar rule prevails in Kansas, Kentucky and Nebraska. 

In Colorado provision is made for an attachment in cases where 
the defendant fraudulently contracted the debt, or incurred the 
liability respecting which the suit is brought or by false represen- 
tations, or by false pretences, or by any fraudulent conduct pro- 
cured money or property of the plaintiff. 

In the District of Columbia, in Indiana, in Maine, in Massachu- 
setts, and in Minnesota, no distinction seems to be made between 
actions upon contract and actions of tort in respect to attachment, 
but the writ is only issued against non-resident or absconding de- 
fendants. In Maryland an attachment may be issued in actions 
for illegal arrest or false imprisonment for the amount of damages 
claimed. In Missouri an attachment may be issued if it appears, 
‘‘that the damages for which the action is brought arose from the 
commission of some felony, or misdemeanor, or the seduction of a 
female.’ In New Hampshire and Rhode Island, most actions 
may be brought by attachment without distinction between con- 
tract and tort. In New York and North Carolina, if the defend- 
ant is a non-resident, or absconds, or has fraudulently disposed of 
his property, an attachment may be issued in actions for wrong- 
ful conversion of personal property, and in actions for injury to 
personal property through negligence, fraud or wrongful act. In 
Ohio the word ‘‘obligation’’ in the statute has been construed to 
include liability arising from tort. In Pennsylvania no affidavit 
is required for an attachment except where the cause of action 
arises ex delicto, but the defendant must be non-resident or ab- 
sconding. In South Carolina attachments may be issued in ac- 
tions of tort against non-resident or absconding defendants. In 
Texas that the debt is due for property obtained under false pre- 
tences is a ground for attachment. In Vermont attachment seems 
to be the ordinary mesne process in civil actions. 

We have, therefore, many examples of attachment in cases of 
tort. In some states such attachment cannot be brought against a 
non resident and in some it cannot be had unless he is a non-resi- 
dent, or absconds, or is fraudulently disposing of his property. 
We do not think it ought to be used against resident defendants 
unless there is an element of fraud or wilful wrong in the case or 
proof of the fraudulent disposition of property to avoid the payment 
of damages. <A careful examination of the statutes of other states 
should be made with reference to this whole subject of attachments, 
and upon this an act should be passed in New Jersey embodying 
the results of the best experience. Ep. 
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CHARLES BASSINI, ET AL. v WASHINGTON BROCKNER, ET AL. 


(Essex Circuit Court, March 19, 1887.) 


Pleading.--Duplicity — Contract — Dis- 
charge of Contract under seal by Substituted 
Performance — Accord and Satisfaction — 
A plea containing recitals of facts in the in- 
troductory part alleging the infringement of a 
patent but only by way of inducement and as 
stating the consideration for the contract and 
not asa substantive defense—held not to be 
double. 

An agreement under seal cannot be dis- 


charged before breach by parol, but it is a 


seal to say that before breach a new agree- 
ment has been substituted for it, relating to 
the same subject matter and that this agree- 
ment has been performed, and performance 
accepted as a performance of a substituted 
agreement. 

Cases on this subject and the cases of dis- 
charge by accord and satisfaction classified. 
English cases overruled, Cases under the 
statute of frauds compared and distinguish- 
ed. 


good plea to an executory agreement under 

Depuk, J.: Ihave before me the papers in the case of Bassini 
v. Brockner, on demurrer to the plea. The matter is one of some 
necessity, and a subject in relation to which the law is in rather a 
confused condition. I intended to prepare a written opinion in 
this case, but my engagements have been such that I have not been 
able to do it. The briefs of counsel on both sides contain nearly 
all the cases, and I will dispose of it orally. 

This is a suit on an agreement under seal, which bears date on 
the 5th of May, 1885. It recites that the plantiffs made a certain 


improvement in incubators, for which they had applied for a 
patent, and that at the time of this agreement the application for 


a patent was then pending in the Patent Office in Washington. It 
then recites a contract on the part of the plaintiffs to guarantee to 
the defendants the sole and exclusive right and license to use and 
sell incubators containing such inventions and improvements as 
might be patented under said application or any amended applica- 
tion, and also such as might contain all such further inventions 
and improvements as might at any time be made by the plaintiffs. 
The plaintiffs also covenanted to manufacture such incubators for 
defendants’ use, and to furnish the same to the defendants, with 
the ordinary stipulation with regard to time and manner, which I 
need not refer to. 

The defendants covenanted to take such ‘incubators and pay for 
them monthly, and that when the patent was granted they would 
give the plaintiffs three notes, amounting to $1,000 in all; that they 
would use diligence in the sale, ete., and pay the license fee of $4 
on each of the first 500 incubators sold, and also a royalty of 
twenty-five per cent. of the gross profits realized on the sale of the 
first 500 incubators. 

The declaration contains general averments of due performance 
on the part of the plaintiffs of all the obligations on their part, and 
it also contains special averments that the patent was granted on 
the 17th of November, 1885, the agreement being made May 5, 
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1885. It avers delivery to the defendant of four incubators, which 
were accepted without objection. The breach is the refusal to pay 
for the incubators delivered, and to deliver the three notes; the 
sale by the defendants of two incubators, and refusal to pay the 
license fee, and the twenty-five per cent. of the gross profits; the 
neglect to use due diligence in making sales; the offering for sale 
of incubators in imitation of the plaintiffs’ incubators. 

The plea is that on or about the 17th of November, 1885, ‘‘ the 
plaintiffs and defendants did mutually, by parol, abrogate, cancel 
and make void the articles of agreement, or the mutual covenants 
contained in said agreement, and mutually release each other 
therefrom, and substituted a new agreement, by parol, of the 
manufacture and sale of incubators, and that under such substi- 
tuted agreement by parol the manufacture and sale was con- 
ducted, and that the compensation which was due to the plaintiffs 
under this substituted agreement was paid to them by the 
defendants.”’ 

Now, the motion is made to strike out that plea, on two 
grounds: (1) That the plea is a double one. The plea contains 
recitals of facts in the introductory part, which have been treated 
asa substantive matter of defense, and have been regarded as a 
plea denying the validity of the plaintiffs’ complaint, and setting 
up infringement; and it is said that for that reason matters of 
defense are stated in the plea. 

It is manifest from the reading of the plea that it is not open to 
this objection. The first part of the plea is simply the induce- 
ment, and states the consideration. (Reads from plea.) That is 
not pleaded in such a manner as to be substantive matter of 
defense, but simply the inducement. - 

The second objection is that this plea is defective in substance, 
and it is placed ont the principle of law that an agreement under 
seal cannot be discharged by parol. The declaration sets out an 
agreement under seal. The plea distinctly pleads that the substan- 
tive agreement was by parol. Now, the plea contains these 
features: First, the agreement sued on is executory on both 
sides. It is not to be performed by either side until the letters 
patent are granted. In the second place, the manufacture and de- 
livery of incubators by the plaintiffs to the defendants is a condi- 
tion precedent to the obligation of the plaintiffs to pay. Third, 
that the new agreement was made before breach of the original agree- 
ment. Fourth, an averment in the plea that what the plaintiffs 
did by way of performance was done, not by way of performance 
of the original agreement, but under a new substituted agreement. 
Fifth, performance of such agreement, and acceptance of such per- 
formance by the plaintiffs. Sixth, that both agreements related to 
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the same subject matter, i. e., the manufacture and sale of incu- 
bators. Seventh, that the transaction was not within the statute 
of frauds, under which oral testimony would be excluded fora 
distinct reason not applicable to this case. Maybury v. Johnson, 
3 Green 117. Eighth, that this is simply a plea discharging the 
obligation of the sealed contract, within the decision of Perrine v. 
Cheeseman, 6 Hal., but setting up a new agreement in substitution 
of the original, to which the plaintiffs’ performance is referable, 
and which has been executed. 

All these features that I have mentioned are essential to the 
consideration of the validity of this plea, on substantial grounds. 
The cases (as I remarked awhile ago) on this subject are in a very 
confused condition, and it is difficult to find anywhere a classifica- 
tion of these cases in such a manner as to apply the principle (be- 
cause the principle is undisputed) to the facts of any particular 
case. And, in the second place, the English rule on this subject 
is almost entirely abrogated by the decisions of the courts of this 
country and of this State. In my examination of the cases there 
is this classification: First, that an agreement under seal cannot be 
discharged before breach by parol. The doctrine on that subject 
is, I think, universally recognized. It is recognized and adopted 
in one of the cases cited in the brief of the plaintiffs’ counsel—the 
case of Hogencamp v. Ackerman, 4 Zab. 140, in this State. 
Secondly, the question is somewhat complicated where the case 
assumes the feature of an accord and satisfaction. The English 
law down to the present time is in accordance with the contention 
on the part of the plaintiffs’ counsel that an agreement under seal 
cannot be discharged by an accord and satisfaction prior to the 
breach of the agreement, on the ground that an accord and satis- 
faction can,ouly come into existence after the agreement is broken. 
The latest English cases on that subject are the cases in 1 Ellis and 
Blackburn and in 8 Exch. Then the English Parliament passed 
an act which has put the law in England on the footing on which I 
conceive it has been placed by judicial decision in this State. 

Now, on that subject, Oliver v. Phelps, 1 Zab., is a modification 
of the English rule. There the instrument was under seal. It was 
an agreement to pay rent in cash. The defense made at the trial 
was that prior to the execution of the instrument under seal (and 
the importance of that case is in the fact that it was before breach), 
an agreement was made between the parties by which the landlord 
agreed to send his daughter to the defendant’s school, and that the 
price of her tuition was to be received in satisfaction of the rent 
which was payable under the lease. It presents the converse of 
the English rule ; and in that case the Supreme Court and also the 
Court of Errors held that that evidence was competent, and that 
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the obligation to pay the rent under the covenant under seal might 
be discharged in that way. And I desire to make some reference 
to the opinion, found on pages 610 and 611: 

‘*That the promise was made before the execution of the lease 
is the only circumstance relied upon to distinguish the case from 
the most ordinary occurrence of payment by service upon express 
agreement to that effect. We do not see that this circumstance 
varies the case in the least. It is the services rendered, and their 
acceptance in satisfaction, that concludes the defendant, and not 
the mere unexecuted agreement.”’ 

I may say before leaving this subject that the case of Davey v. 
Pendergast, 5 Barn. & Ald., and kindred cases of which several 
are cited by plaintiffs’ counsel in illustration of the application of 
this maxim, have been almost uniformly overruled in the decisions 
of our own courts; and the cases on that subject will be found 
cited in the second volume of the American Leading Cases, in notes 
to U. S. v. Howell, where the question was as to the discharge of 
a surety by a parol agreement between the principal and the party 
for whom the defendant was surety, by enlargement of time. 

[ refer to these cases for the purpose of showing that the general 
rule with regard to the admission of a defense of this character has 
been broken in upon; but this is not such a case. An accord and 
satisfaction is very carefully distinguished in the cases, and to be 
distinguished from a substituted agreement. An accord and satis- 
faction is giving one an independent thing by way of compromise 
and adjustment of the damages that arise from the breach of a con- 
tract relating to something else. This plea bears no resemblance 
to cases of that kind. Then there is another class of cases that are 
found in the books which come within the principle now before 
the Court—not discharge by parol, not accord and satisfaction, 
but a new and independent agreement by parol, made _ before 
breach, in relation to the same subject matter, and executed on 
both sides. The English cases, until the Jaw was changed by the 
statute that I refer to, applied the maxim to a defense of this char- 
acter, and drove a party having a defense like this into a Court of 
Equity for relief. If those cases are the law in this State, then 
this defense is unavailable. 

Now, that such a defense may be made under our decisions I 
think is clearly settled ; and in order to understand the decisions 
of the courts of our State, it will be necessary to refer to two 
cases decided, one in the State of New York and the other in 
Massachusetts. Not that they are the only cases, because the 
authorities in this country, I think, are uniformly in accordance 
with them, but for the reason that it so happens that these two 
vases are cited and are approved in the decisions of our own courts. 
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The first of these cases in point of time is the case of Lattimore 
v. Harsen. The controversy in that case was with respect to an 
agreement under seal, whereby the defendants agreed, in consid- 
eration of the sum of $900, to open a cart-way in Seventieth street, 
in the city of New York, and bound themselves under a penalty of 
$250 to a performance on their part. Some time after the plaintiffs 
entered upon the performance they became dissatisfied with their 
agreement, and determined to leave off the work, when the de- 
fendant, by parol, released them from their covenants, and prom- 
ised them that if they would go on and complete the work and find 
the materials, he would pay them for their labor by the day. The 
action was brought for materials and work. The Court says: 

‘‘The only question that can arise in the case is whether there 
was evidence of a contract between the plaintiff and the present 
defendants to perform the services for which this suit is brought.”’ 
And the Court held that where the plaintiffs had entered into an 
agreement under seal to perform certain work, and then became 
dissatisfied, and the defendant by parol released them from their 
covenant, and promised that if they would complete the work and 
find materials he would pay them for their labor by the day, the 
substituted agreement was binding on the defendant. 

The other case is the case of Monroe v. Perkins, 9 Pick. 298. 
The action was in debitatis assumpsit for work done and materials ; 
furnished. ‘The defense was that there was a special contract, and 
the work had been paid for under the terms of that contract. It 
appears in the statement of the case that this special contract was 
under seal, and the question was that which is now before the 
Court—whether the obligation of that contract would be dispensed 
with by a contract by parol. The Court said: 

‘It is objected that, as the evidence was parole, it was insuffi- 
cient in law to defeat or avoid the special contract; and many 
authorities have been cited to show that a sealed contract cannot 
be avoided or waived but by an instrument of a like nature; or 
generally, that a contract under seal cannot be avoided or altered 
or explained by parol evidence, etc. But, like other maxims, this 
has received qualifications, and indeed was never true to the letter ; 
for, at all times, a bond, covenant or other sealed instrument might 
be defeated by parol evidence of payment, accord and satisfaction.”’ 

And then the cases are referred to, and among others, Latti- 
more v. Harsen, 14 John., and Dearborn v. Frost, 7 Cowan, where 
the distinction I have mentioned is taken by the -court, and the 
court concludes thus: 

“The parol promise, it is contended, was without consideration. 
This depends entirely on the question whether the first contract 
was waived. The plaintiff having refused to perform that contract 
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as he might do, subjecting himself to such damages as the other 
parties might show they were entitled to recover, he afterward went 
on upon the faith of the new promise and finished the work. This 
was a sufficient consideration. If Payne and Perkins were willing 
to accept his relinquishment of the old contract and proceed on a 
new agreement, the law, we think, would not prevent it.”’ 

Now, in Long v. Hartwell, 5 Vroom, p. 116, there is a decision 
which, if I did not approve of it, 1 would be under an obligation 
to follow in this court. The head-note prepared by the judge who 
prepared the opinion is: 

‘‘A substituted performance agreed upon by parol, actually and 
fully executed by vendor and accepted by vendee, may be set up 
in defense at law in a suit on a written contract within the statute 
of Frauds.”’ 

The agreement was not only an agreement within the statute of 
Frauds, but it was an agreement under seal. On page 124 the 
court commenced its discussion of that part of the case which 
relates to the matter that is now before me: 

‘* Whether parol evidence is admissible to prove the discharge or 
abandonment of such a contract is a question upon which there is 
great conflict of authority, and as the discussion of this case can 
be confined within narrower limits, no opinion will be expressed on 
this point. The solution of this branch of the case will be reached 
by determining whether a substituted performance, actually and 
fully executed by the vendor and accepted by the vendee, may be 
set up in defense at law to this suit on the written contract. It will 
be observed that this is not an attempt to found an action, or even 
strictly to base a defense, upon an oral agreement engrafted on the 
written contract, but simply to prove in defense actual performance 
of the contract, by way of accord and satisfaction.”’ 

So, in Church v. Florence, 16 Vroom 132, Judge Scudder uses 
the same expression—although the matter was not directly before 
the court at that time; for, while it was on an agreement in writing, 
I do not recall the fact that it was under seal. On page 132 he uses 
this expression : 

‘*Even where a contract for work is under seal, as this was not, 
it may be waived by a parol agreement, more especially if the parol 
agreement be executed.’’ Referring to Monroe v. Perkins, 9 Pick. 
298. 

And I consider the case of Stryker v. Vanderbilt, reported in 1 
Dutcher, and afterwards in 3 Dutcher, as exactly in point. There 
the vourt simply decided (because that was the only question that 
was before them) that an enlargement of the time for the delivery 
of a lease in pursuance of a contract to deliver under seal might be 
made by parol. The question was mainly a question of the statute 
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of Frauds, and the Chief Justice, in his opinion in 1 Dutcher, 
qualifies the doctrine that he states so as to make it apply to a 
simple extension by parol; and in his opinion he said that the 
character and quality of the newjagreement would be such that the 
action for the breach of it would be in assumpsit, leaving the con- 
tract a written contract to answer the requirements of the statute 
of Frauds, so that an action of assumpsit would be brought upon 
that contract, but treating the parol modification of it as a substi- 
tution in the place of the original contract of a new agreement by 
parol; because all agreements, whether oral or in writing, which 
are not under seal, are agreements by parol. 

I think these two cases are authorities in the same direction. 
Oliver v. Phelps unquestionably is, when you come to consider that 
the question before the court is whether an agreement under seal 
“an be discharged by another contract which is by parol. And I 
think this plea is good, either as a traverse of the averment con- 
tained in the plaintiffs’ declaration that these goods were manu- 
factured and delivered under the criginal contract (because that is 
what it amounts to), or considered as a new substituted agreement 
in the place of the original agreement for the doing of the same 
work, which was executed and performance accepted by the plain- 
tiffs. 

The judgment of the court will be in favor of the defendants. 


NOTES OF RULINGS AT THE VICE-CHANCELLOR’S 
CHAMBERS, MARCH 14, 1887. 


HARLAN v. VAN ALSTAN. 
Removal of causes.—Order for removal. 

On notice of motion to refer the case to a master, the counsel for 
defendant made an application for an order for removal of the 
cause to U.8. Circuit Court, stating that the bond required by the 
statute had been presented and approved. 

THE ViIcE-CHANCELOR said: The practice has been not to grant 
the order in this class of cases. I have never felt, I must confess, 
that it entirely comported with the dignity of the local court hav- 
ing entire jurisdiction, to remove the cause toanothercourt. Your 
case goes up by virtue of an act of Congress; my judgment is not 
final; if I give or refuse an order it is of no value; to call upon the 
local court to give an order can be of no use. 

I have advised orders in cases of this class, but not since I 
learned what disposition the Chief Justice made in similar cases. 

If you have taken the necessary steps, it is all that is required. 
On filing the bond and petition the matter goesup. It is, of course, 
proper to give the notice here, in order that the court may know 
what position the cause is in. 
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ANONYMOUS. 
Divorce—Action in forma pauperis. 

In a suit for divorce the counsel for the complainant, a pauper, 
applied to the court to fix a day for the hearing before the Vice- 
Chancellor instead of a reference to a special master, in order that 
the matter might be disposed of with as little expense as possible. 

THE VIcE-CHANCELLOR in refusing to fix a day said: This case 
cannot be disposed of in thismanner. Whenasuppliant for mercy 
comes to this court he must not be placed under disability. There 
is no reason why a special master, when assigned to perform a duty 
in a case like this, should not do it without recompense, as well as 
the counsel in the case. The case must be referred to a special 
master. 


(MARCI 21st. 
IN RE MECHANICS LABOR SAVINGS BANK. 
Equity Practice—Heidence—Time for taking Testimony. 

On application by counsel for the complainant to limit the time 
in which the defendant should be allowed to take testimony, it 
appeared that the complainant had occupied nearly a year in tak- 
ing his testimony, and that before he had actually closed his testi- 
mony, he served notice on defendant of this motion, on the 14th 
inst. The complainant closed his case. 

The Vick CHANCELLOR said: The defendant under the rules 
of the court has thirty days after the complainant’s testimony has 
been taken. This has been the uniform practice of the court. The 
complainant cannot apply for a time to limit, -until the thirty days 
allowed by the rule have expired. At any rate, I have no power 
to limit the time of the defendant, and in a case like this, where 
the complainant occupied very nearly a year and took some 900 
pages of printed testimony, I would have to be well satisfied of the 
complainant’s right before I would grant the order limiting the 
defendant’s time on the expiration of the thirty days. 

IN RE LINDABURY, RECEIVER. 

Property at Washington South River in the hands of a receiver 
had been leased to a Mr. Willet for the purpose of the manufac- 
ture of bricks. Under verbal order of the court, the receiver had 
obtained authority to put the premises in such repair as would 
enable them to be utilized for said business of brick manufactur- 
ing. 
The mechanics employed by the receiver were not over diligent 
and thereupon counsel makes application to court, requesting the 
court to urge forward the work of completing the repairs. 
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THE Vice CHANCELLOR said: The court has directed the re- 
ceiver to make necessary repairs. There is some delay in the com- 
pletion of this work. I do not know that the court has any such 
jurisdiction over the employe of one of its.agents as to tell him to 
go on or to stop in the performance of a work, but if you think 
it necessary that the court inquire into it, you must give notice 
to counsel of the receiver as well as to the mechanic. 


[MARCH 7th. | 
MOTION TO STRIKE OUT INTERROGATORIES. 

This was a suit fordivorce. Notice was given of motion to ap- 
point a commissioner to take testimony in Chicago. The proposed 
interrogatories were served with the notice. 

Mr. Huntington W. Jackson was appointed commissioner, the 
Vick CHANCELLOR saying that he preferred to appoint a Jersey- 
man, and a man that he knew something about as commissioner, 
rather than to appoint a stranger. 

Mr. Chandler W. Riker moved to strike out certain of the in- 
terrogatories. He objected especially that certain of the inter- 
rogatories were very general in their form, and evidently founded 
on information of the other side which his client did not possess 
and it gave opportunity for a great deal of testimony on the part 
of the witness upon which it was impossible to frame questions in 
advance for cross examination. 

The Vick CHANCELLOR said the question was so general that 
the cross examining counsel could have no suggestion of what 
the evidence might be. The question ought to direct the attention 
of the witness to a particular place, and then follow it with other 
questions as to relating circumstances. I think the question is too 
general. 

The interrogatory was as follows: Do you know of any time 
during the said months of April, May, June, July and August, 
1886, when the said W. assisted the said M. at any other place or 
places than the said building, No. 122 Lasalle St., in the said city 
of Chicago? If yea, state fully and particularly each time of place 
that you so know of. 

The Vick CHANCELLOR suggested that it would be better to ask : 
Did you ever see M. and W. together at No. — Calumet ave., and 
if so, what were they doing and what were their relations ? 

The last of the interrogatories proposed was that usually given in 
the form books as the last. 

The Vick CHANCELLOR said: I believe that interrogatory had 
been decided by the chancellor to be improper. It is the usual 

8 
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interrogatory, but it is objectionable for the same reason as the 
former interrogatory is objectionable. It gives no fair opportunity 
for cross examination, and I believe the chancellor has decided 
not to allow it. 

It was suggested that the Equity Rules of the United States 
Supreme Court expressly provide that the last interrogatory should 
take that form, but the The Vick CHANCELLOR replied that he 
was satisfied that the form was not a good one. No order was en- 
tered, however, and counsel settled the interrogatories between 
themselves, and were not able to find reported any case containing 


the ruling of the chancellor above referred to. 
[Norr. The editor would be glad to hear of this case whether it is reported or not, and 
especially if it is not. ] 


THE “MINGO JACK” CASE. 
(New Jersey Supreme Court.) 


Bill Against County for Employment of Detectives. 


Parker, J.: A man named Samuel Johnson, usually known as 
** Mingo Jack,’’ was murdered in Monmouth county on the night 
of the 6th of March, 1886. The prosecutor of the pleas of said 
county employed the relator as a detective to aid in the detection 


of the person or persons who committed the crime. He reported 
from time to time to the prosecutor of the pleas the information 
he obtained, and finally presented in due form, under affidavit, his 
bill against the county for services. This bill, verified by affidavit 
of the relator, approved by the prosecutor. of the pleas of the 
county as correct and reasonable, was approved and certified by 
the presiding judge of the Court of Oyer and Terminer of the 
county of Monmouth. 

The bill thus verified and approved was duly presented for pay- 
ment to the board of chosen freeholders of said county, at a 
regular session held in July, 1886. The board refused to pay the 
bill, whereupon a writ of peremptory mandamus was by order of 
this court issued, commanding the said board of chosen freehold- 
ers forthwith to pay said relator the amount of his said bill, with 
interest thereon from the 15th day of September, 1886, and costs. 

On the 8th day of November, 1886, the said writ of mandamus 
was regularly served on the board of chosen freeholders. The 
board, instead of directing the county collector to pay the bill, 
and voting that an order for the payment of the same be drawn on 
the county collector and delivered to the relator, passed the bill 
but transmitted the same tu the county auditor, for audit and 
certificate to the county collector. A request was subsequently 
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made on behalf of the relator to said county auditor, to audit 
said bill and certify it to the county collector for payment, which 
the auditor refused to do. 

Application is now made for a writ of mandamus to compel said 
auditor to audit said bill and certify it to the county collector. 
It has been decided by this court that a claim of the nature of the 
bill in this case, duly verified and certified by the presiding judge, 
is conclusive, both as to the necessity of the expenses and the 
amount of the bill, and that it is the duty of the board of chosen 
freeholders of the county to pay the same on the presentation of 
the bill so approved and certified. Lindabury v. Freeholders of 
Ocean county, 18 Vr., 417. 

The county auditor resists the application for mandamus 
against him. He insists that an act providing for the election of 
acounty auditor for the county of Monmouth and defining his 
duties, was passed in the year 1873, by which the auditor is given 
discretionary power to audit all bills against said county, and that 
where discretion is given to an officer mandamus against him will 
not lie. 

The relator claims that this case is governed by the 100th sec- 
tion of the Criminal Procedure Act, passed in 1874, which section 
provides that it shall be the duty of the prosecutor of the pleas of 
each county to use all reasonable and lawful diligence for the de- 
tection, arrest, indictment and conviction of offenders against the 
laws ; and all necessary expenses incurred thereby, verified and 
approved under his hand by the presiding judge of the Court of 
Oyer and Terminer and General Quarter Sessions of the Peace of 
any county, shall be paid by the board of chosen freeholders 
thereof. There is no conflict between this section of the law of 
1874 and the law of 1873 providing for an auditor for Monmouth 
county. There was no law authorizing such claims. Under the 
act of 1873 the auditor of Monmouth county had no power to 
audit such a bill. The law of 1874 did not take from the auditor 
of Monmouth county any of his powers. The 100th section of 
that act, which legalizes such expenses, at the same time pre- 
scribed the method by which the expenses thus legalized should 
be audited and determined. The provisions of said section apply 
to all the counties of the state. 

The law of 1874 is imperative in its terms. The presiding judge 
must pass upon, and if allowed audit the bill of expenses. His 
approval and certificate regularly made are conclusive. Neither 
the board of chosen freeholders nor the county auditor can call 
the bill in question, either as to its legality or amount. This court 
cannot question the amount of such a bill duly certified by the 
judge. The board of chosen freeholders are by law required to 
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pay the bill as determined by the presiding judge. When ap- 
proved and certified it has the force of a judgment against the 
county, which the board of chosen freeholders are legally bound 
to pay. Like a judgment against the county, it is not the proper 
subject of audit, either by the board or the county auditor, and 
should not have been referred to the auditor by the board. 

The auditor can only audit claims over which he has discretion- 
ary power of allowance. A mandamus should not be granted to 
compel the auditor to act on a claim by way of audit, the legality 
and amount of which can under the law be determined only by the 
judge. 

The claim of the relator having been audited and certified in the 
mode prescribed by law, it was the duty of the board of chosen 
freeholders of the county of Monmouth to pay the bill upon pres- 
entation to the board, without reference to the auditor. This 
might have been done by directing an order for payment of same 
drawn on the county cullector in favor of the relator and presented 
to him. 

The board of chosen freeholders of the county of Monmouth not 
having paid the bill of relator upon presentation, the remedy of 
the relator is against the board under the mandamus already 
issned. 

The county auditor not having any power in the premises, a 
mandamus against him is refused. Neither party will pay costs 
to the other. 


CHARGE TO A GRAND JURY. 
(Essex Oyer and Terminer, April 5, 1887.) 
Saloons and the Law— What Constitutes Disorderly Houses. 


At the opening of the April Term of the Essex Court, Judge 
Depue thus charged the Grand Jury: 

GENTLEMEN OF THE GRAND JURY: A coroner’s jury, upon an 
inquisition upon the body of Margaret Albrecht, returned a verdict 
that the deceased came to herdeath on the 19th of January last, 
from the effects of a wound inflicted upon her on the 17th of the 
same month, and that they were unable to ascertain by whom the 
fatal wound was inflicted. Since the finding of this verdict a per- 
son named Vincenzio Parrozo has been committed to the jail of 
this county, charged with this offense. The facts connected with 
this case are so well known to the public that I need not refer to 
them in detail. 

At the last term of court I took occasion, in the charge to the 
Grand Jury, to state the laws in force in this state regulating the 
sale of vinous, spirituous and fermented liquors, with respect to 
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the powers and jurisdiction of Grand Juries over violations of the 
law on this subject. It has been represented to the court that 
those laws are being openly and persistently violated, especially in 
this city, under such circumstances as to bring such violations of 
law within the cognizance of the Grand Jury. Request has been 
made to the court that I restate to you the law on this subject, and 
urge upon you investigation into such violations thereof. This 
representation and this request have been presented to the court 
by a petition signed by a large number of the most respectable and 
influential citizens of this city. This petition will be laid before 
you, and I am sure it will receive respectful consideration. I will, 
therefore, for the instruction of the Grand Jury, restate the law 
on this subject with as much brevity as possible. 

By the thirty-seventh section of the general act concerning inns 
and taverns, the sale of liquor by less measure than one quart 
without license was made a misdemeanor, punishable on conviction 
by a fine not exceeding twenty dollars, together with the costs of 
prosecution. 

By a supplement passed February 20, 1849, it was enacted that 
no person should offer or expose for sale or sell on the first day of 
the week, commonly called Sunday, any spirituous, vinous or fer- 
mented or other intoxicating liquors, and that any person offend- 
ing against the provisions of this act should be deemed guilty of a 
misdemeanor, and on conviction should be punished by a fine not 
exceeding twenty dollars, together with the cost of prosecution. 

Section thirty-seven of the Act Concerning Inns and Taverns, 
and the supplement of February 20, 1849, were retained in the 
revision of 1874, being sections sixty and sixty-one of the Crimes 
act, Rev. 237. In this condition of legislation the sale of vinous, 
spirituous or other strong liquors without a license, was made an 
indictable offense, and the sale of spirituous, vinous, fermented or 
other intoxicating liquors on Sunday was also made an indictable 
offense, whether made by a licensed or unlicensed vendor. 

Violations of these statutes were indictable offenses, although 
the acts were done in cities or municipalities which by charter had 
the power to grant licenses and to provide by ordinances for regu- 
lating or prohibiting the sale of liquor. 

But a radical change in the state of the law was effected by an 
act of the legislature approved March 26, 1874. That act, in its 
first section, provided that none of the provisions of the thirty- 
seventh section of the act concerning inns and taverns or of the 
supplements of March 8, 1848, and February 20, 1849, should 
upply to offenses committed in any of the incorporated cities of 
this state, the ordinances of which provide for the punishment of 
the sale of spirituous liquors, or of the sale of spirituous, malt, 
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vinous, fermented or intoxicating liquors on Sunday. The statu- 
tory provisions so withdrawn from operation in such cities are those 
I have referred to as making the sale of liquor without a license 
or on Sunday indictable offenses. 

In addition to the specific penalties prescribed by the statutes 
for the violations of these laws, it is the well settled doctrine of the 
common law that the keeping of a disorderly house is an indicta- 
ble offense; and it is equally well settled in this state that viola- 
tions of the law regulating the sale of liquor will constitute the 
offense of keeping a disorderly house where such illegal practices 
are habitually carried on. It has been so held by the Supreme 
Court and the Court of Errors and Appeals. 

Another legal proposition established by the decisions of our 
courts is that neither the act of 1874 nor the fourteenth section of 
the act of 1872 affects the common law offense of keeping a disor- 
derly house, and that, notwithstanding the last mentioned statu- 
tory provisions, an indictment will lie for keeping a disorderly 
house in citiesof the kind mentioned, although the gravamen 
of the offense consists in the habitual violation of the laws regula- 
ting the sale of such liquors. 

The inquiry which will arise in investigating the complaints set 
forth in this petition will be whether sufficient evidence appears 
before you to justify indictments for the offense of keeping a dis- 
orderly house. 

A disorderly house is defined in law to be a place where illegal 
practices are habitually carried on. By force of judicial decisions 
in this state, a place comes within the category of a disorderly 
house by reason of the habitual violations of law, although such 
habitual violations of the law are simply infractions of the laws 
regulating the sale of liquor, and though indictments will not lie 
for the specific acts of selling. No prosecution for the violation of a 
city ordinance is necessary to precede the finding of such an in- 
dictment. Nor will a conviction or acquittal upon a complaint for 
a breach of a city ordinance affect in any way an indictment for 
the common law offense of keeping a disorderly house. The in- 
quiry whether the proof is sufficient to warrant such an indictment 
or a conviction under it, is wholly independent of any proceeding 
upon the ordinances of the city. 

With respect to the frequency and continuity of such violation 
of law as shall be sufficient to constitute the place where such 
illegal acts are done a disorderly house, the law provides no pre- 
cise rule for determining such a question. Nor is any particular 
mode of proof designated. Each complaint must be adjudged 
upon its own circumstances, and the evidence to establish the 
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charge may be, as in other criminal cases, either direct or circum- 
stantial. 

In a recent case (Brown v. State) decided December 24, 1886, and 
not yet reported, the Supreme Court set aside the conviction of a 
licensed saloon-keeper in the city of Elizabeth on an indictment 
for keeping a disorderly house, for the reason that the court in- 
structed the jury that the mere repetition of illegal sales of spiritu- 
ous or malt liquors at a drinking-saloon on a single Sunday con- 
stituted such a saloon a disorderly house, the court holding that it 
was a question of fact to be left to the jury whether satisfactory 
evidence was produced to show that the defendant was guilty-of 
habitually permitting such acts upon his premises as were declared 
to be illegal. 

But Justice Van Syckel, in delivering the opinion in the Su- 
preme Court, in speaking of the character and condition of the 
evidence which would be sufficient to justify a conviction under 
such an indictment, uses thislanguage: ‘‘It is impossible to estab- 
lish any inflexible standard by which the evidence which should 
satisfy a jury in such cases shall be measured, or to specify how 
many repetitions of the illegal sale shall be necessary to create the 
prohibited nuisance. Tach case must be adjudged according to its 
own circumstances.”’ 

Proof, though it be wholly circumstantial, that fulfils that 
measure of probative force, is all that the law exacts. I now sub- 
mit to your consideration the petition to which I have alluded, 
earnestly urging upon you a thorough and conscientious consider- 
ation of the evidence upon the subject that may be produced be- 
fore you, to the end that the law in this respect may be enforced, 
so far as comes within the jurisdiction of the Grand Jury, for the 
reason—if no other reason existed—that these laws are laws which, 
under the obligations of official oaths, we have undertaken to 
execute in common with the other laws of this state that we are 
called upon to administer. 

In closing his remarks Judge Depue impressed upon the jury 
the necessity of keeping their proceedings secret. 


A. GiFFORD PLUME r. MARY J. LOCKWOOD. 
(N. J. Supreme Court, Essex Circuit.) 
Abatement.—Death of party—Revival a matter of right— The question of dismissai 
SUOSE 7 went, 

Motion to revive a suit for an account. 

J. W. Stevens for plaintiff. 

F. W. Taylor for defendant. 

Depuk, J.: The death of a party is said to cause abatement. 
This is not always so. It depends on whether the cause of action 
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is gone. If not, the suit jis only suspended, and may be revived 
on motion of the plaintiff or the defence. It remains suspended 
until so revived. No action can be taken until the right is exer- - 
cised and the revival is made. The proper practice is to revive 
first and then make a motion to non pros. or other motion. 

The question of dismissal of this suit comes afterwards. 

I remember a case in my practice that was an action of ejectment 
begun about the beginning of this century. It had been through 
the hands of several lawyers, who are all dead. The suit was re- 
vived, and then a non pros. was entered because there was no one 
to prosecute. 

This was regarded then as the proper practice, and is no doubt 
the practice. The revival is a matter of right, but the leave to 
proceed with the case will be given on equable terms. 

Lf the executor has filed his account and distribnted the funds, 
it must be stipulated that the judgment will not be enforced 
against him, but that the party shall look for his remedy to the 
legatees or the refunding bond. 

So also as to testimony. ‘There may be terms as to use of testi- 


mony against the party that is dead. 
Counsel are given time to argue as to terms. 





IN RE DAVID MOSCHBERGER, 


(Essex Common Pleas.) 


Insolvent Debtors Act.—P7rison limits 
—Discharge.—A person having been arrested 
and held in custody under the second section 
of the Insolvent Debtors Act, Rev. 497, and 
having applied for his discharge, his dis- 
charge will not be refused because he has 
The 


provisions of section 10 in regard to prison 
limits do not apply to proceedings under the 
second section. Section 10is a part of the 
act of 1795 to which the first section also 
belongs, but section 2 is a part of the act 
of 1830, and section 10 has no reference 
to it. 


not remained within the prison limits. 


Mr. James M. Trimble for the motion. 

Mr. Oscar Naundorff, contra. 

KirRKPATRICK, P. J.: This is a proceeding under the second sec- 
tion of the insolvent debtors act. Rev. p. 497. 

The discharge is opposed on the ground that the applicant 
having returned to his home in Caldwell, outside of the prison 
limits of said county, after having given bond to take these pro- 
ceedings, ought to be refused his discharge by reason of section 10 
of the act. The present act for insolvent debtors is the result of 
the consolidation of previous acts, and applies to two classes of 
cases, and provides two methods of procedure to a certain extent. 
The first section refers to the case of actual confinement. The 
second takes effect upon a mere arrest. These two sections, in 
their origin, purpose, history and effect were and are separate and 
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independent laws. More than a generation apart in their origin, 
they are centuries apart in their spirit. 

The first section is the first section of the act for insolvent 
debtors of 1795 ; the second is the first section of the act for the 
abolition of imprisonment for debt in certain cases, passed Febru- 
ary 19th, 1830. (Acts of 1830, p. 117.) 

Down to the last revision they were always kept separate and 
apart. Elmer's Dig., Revision of 1846; Nixon’s Dig., pp. 386- 
410, edition of 1868. 

Sec. 10 of the present act was a part of the original insolvent act. 
That it had no relevancy or bearing upon proceedings under the 
act of 1830 follows from a comparison of the history and purposes 
of the two acts and from a former adjudication of the Supreme 
Court. 

The original insolvent act, as already stated, took effect only in 
cases of actual imprisonment. To give the Court jurisdiction the 
debtor must have been in actual confinement. Smick v. Opdyke, 
7 Hal. 348; Doremus v. Bush, 1 Vr. 87; Timothy v. Brush, 1 Hal. 
404. Actual confinement meant eéther an actual imprisonment or 
‘*being upon the limits.’? Smick v. Opycke, 7 Hal. 348. The limits 
were simply by a fiction of law an extension of the prison walls. 
Originally in this county they consisted of three acres of land sur- 
rounding the jail. Elmer’s Dig. p. 432. Subsequently they were 
extended so as to embrace the whole of the city. Acts 1830, p. 117. 

To enjoy this much of liberty the unfortunate debtor had to 
give bond to keep within these limits pending the disposition of 
his case by the court, and this was and is the only bond contem- 
plated by the Insolvent Act, properly so called. 

The logic of Sec. 10 in refusing him a discharge if he went 
beyond these limits is perfectly plain. Being on the limits consti- 
tuting in contemplation of law an ‘‘actual confinement’’ within 
the meaning of the statute if he were free to disregard them, the 
jiction of imprisonment would be negatived by the fact of his free- 
dom, and the condition which was indispensable for the operation 
of the law destroyed. 

But in 1830 the beginning of that modern spirit of humanity 
which resulted in 1842 in the total abolition of imprisonment for 
debt except for fraud began to operate. Its first fruit was the act 
for the abolition of imprisonment for debt in certain cases already 
referred to. 

3y that act actual confinement was rendered unnecessary as the 
foundation of an application to be discharged as an insolvent 
debtor; a mere arrest sufficed. Being arrested, the debtor gives 
bond that he will petition, etc., and deliver up his goods according 
to the course of the Insolvent Act, and is then discharged from 
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custody. In the Insolvent Act the debtor gave a bond to keep 
himself imprisoned until discharged by the Court. Under theact 
of 1830 he gives a bond to avoid imprisonment and is discharged 
from the same. It follows, therefore, that this provision could 
have no relevancy or bearing upon applications under this law of 
1830. 

And so it was adjudicated before the acts were brought together, 
where a debtor applied under the act of 1830 and swore that he was 
a prisoner in actual conflnement and had not been off the limits his 
discharge was set aside. Stephens v. Tucker, 2 Gr. 600. But the 
present arrangement of these acts does not alter their interpreta- 
tion or effect. In the matter of Murphy, 3 Zab. 192; Clement v. 
Kaiglin, 2 McCarter 51 and 52. 

The applicant is therefore entitled to his discuarge. 


HAINES MOORE 
(Burlington Co. Common Pleas.) 
Rid 7 or a) Bicyele held liahle tor Damage lo VWul ¢ Ss Trighte ned 
by it. 


On appeal from justice’s court suit was brought by D. Maurice 
Haines, a farmer, against James L. Moore, for damages for searing 
his team of mules with a bicyele on the turnpike in July last, and 
causing them to run away and break the wagon. 

The case was tried immediately thereafter before a justice of the 
peace and a jury of twelve men, and resulted in a verdict in favor 
of the plaintiff in the sum of $90 and costs. From this an appeal 
was taken. The case was retried on March 4th, and the jury 
brought in a verdict of $100 for the plaintiff. 


THE LAW OF THE LAND. 


A very suggestive address with this title was delivered in Edin- 
burgh, in November last, by Mr. E. J. Phelps, Minister of the 
United States to the Court of St. James. His text was the phrase 
in the Magna Charta of King John: per legem terre—by the law of 
the land. He says the phrase, familiar now, unknown till then, 
**indicates there at once the criterion and the bulwark of the liber- 
ties of Englishmen ; and with its context introduces for the first 
time into the theory of civil government, and crystallizes into 
language not destined to perish, the idea long molding and shaping 
in the unlettered Saxon mind, that human rights are the founda- 
tion and not the concession of human authority.’’ It was by this 
principle that the English people limited the idea of the divine 
right of kings, and through it they secured for themselves and for 
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us the fundamental rights of personal liberty and security which 
form the basis of the unwritten constitution of Great Britain, and 
are distinctly expressed in the written constitutions of our States 
and our nation. The law of the land, he says, he conceives to 
mean ‘‘ not the general mass of changefal legislation ‘ perplexed in 
the extreme,’ but that higher law under which legislation itself ob- 
tains its authority and courts their jurisdiction.”’ And again, the 
law under which we live ‘‘consists of two great component parts, 
differing widely in their character, the one raised upon the other ; 
the law that changes, and the law that does not change. The un- 
changeable law is that which protects the necessary and superior 
rights of man. The theory upon which our government rests is 
that mankind possesses certain natural rights usually described as 
those of life, liberty and property, indispensable to human free- 
dom and happiness. That these rights are derived from, but are 
antecedent to government, which is instituted for their mainte- 
nance. That it can never be allowed, therefore, to infringe or dis- 
regard them, nor to fail to offer redress for their invasion. And 
that when it ceases to respect and uphold them, the obligation of 
allegiance terminates and the right of revolution begins.”’ 

And then he goes on to say that the line which divides these two 
classes of rights—the legal and the fundamental—is the one which 
defines and limits the power of the majority, and that it is the 
failure to observe this distinction that is at the bottom of the 
various movements at the present time directed against the rights 
of property. Not only the active opposition to all rights of prop- 
erty, but also the attempts to equalize the distribution of wealth, 
whether by oppressive taxation of one kind of property, or by 
legislation in favor of one class at the expense of another. 

‘*Under whatever ingenious forms these schemes are produced 
they all tend to the same result: to invade the right of private 
property as heretofore secured, and to take by law from one man 
in order to give toanother. To enable one set of men to get some- 
thing or other, without giving anything in return.”’ 

And then he goes on to show that an invasion of the right of 
property is an invasion of individual liberty and a destruction of 
the equality of the law ; that it is just as dangerous for the poor as 
for the rich, because the poor were most in need of this equal pro- 
tection. ‘‘ Liberty is not the privilege of the strong ; it is the pro- 
tection of the weak.’’ 

All these considerations Mr. Phelps urges upon the attention of 
the people of England, where Parliament is nominally supreme, 
and he holds up to then, the example of the liberty and prosperity 
of the United States of America, where the security of individual 
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liberty and property is expressly provided for in the written con- 
stitutions. 

No American can watch the course of legislation in England to- 
day, or read of the propositions made as to the disposition of prop- 
erty in Ireland, without feeling a sense of security in the clear 
provisions of our own constitutions in regard to property and con- 
tracts. In England, while they recognize the principles of Magna 
Charta, and admit in theory the rights of individual liberty and 
security, they are bound by no definite rule, and there is a strong 
tendency to think that whatever the people may do through their 
representatives in Parliament must be for the good of the people, 
and that now that the people rule, there is no longer any need for 
the safeguards that their ancestors secured and set up against the 
tyranny of the kings. Herbert Spencer says that as ‘‘ the great 
superstition of the past was the divine right of kings, the great 
political superstition of the present is the divine right of parlia- 
ments.’” This was the subject of a strong article of his in the 
Contemporary Review for July, 1884, and it was the last of four 
articles closely following one another written to warn the English 
people that the Liberal party was adopting the Tory principle of 
interfering with private affairs and governing too much ; that the 
**Coming Slavery”? was the slavery of the individual to the 
majority; that the sins of legislators consisted in trying to regu- 
late private business, and that the Great Political Superstition was 
that the majority had a divine right to do anything they pleased. 

These warnings and those of Mr. Phelps in his address are 
needed in this country as well as in England, even though we have 
here the distinct provisions of our written constitutions against 
interfering with liberty and property. Our people are so filled 
with a sense of their own freedom that they forget that there is 
any tyranny to be guarded against. They have so carefully 
guarded in their constitutions against giving any one man or set 
of men a long lease of power that they do not see that the tyranny 
to be feared may be from the people themselves. 

Fortunately, however, the same provisions that the barons 
secured for themselves against the tyranny of King John are em- 
bedded in our constitutions, and serve to guard individual liberty 
and property against the tyranny of a popular majority, and, with 
the help of the courts, there is no difficulty in this country in pre- 
serving the rights of property and of contract. 

We are safe here from actual invasion of vested rights of prop- 
erty, but we are by no means secure against the tendency of the 
modern democracy to attempt to redress every grievance and set all 
things right. This is done by the regulation of private affairs and 
the interference with private business, and if it were always wise 
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and successful it would be hard to bear, but as it is often unwise 
and disastrous it is especially exasperating. 

The tendency is to the increase of this regulation of individual 
affairs. More and more is expected of the government. The 
theory that the government that governs least governs best is out 
of fashion. The people think that so long as they govern them- 
selves, the more they do it the better, and it is easy to trespass 
upon the domain of personal freedom of action. What interfer- 
ences with business or education, or prices, wages or hours of 
labor, or with any other affairs, may be necessary and wise, and 
what are unwise and unwarrantable we cannot discuss now. We 
only wish to take this occasion of reviewing this address of Mr. 
Phelps to urge that individual property and liberty of personal 
action is a heritage that came to us from remote antiquity, and is 
preserved to us by tradition as well as by our constitutions, and 





that it may be of as great value to us asit was to our ancestors. 


ED. 


MISCELLANY. 


QUESTIONS ‘FOR ATTORNEYS EX- 
AMINATION, FEBRUARY TERM, 
1887. 

1. What are the sources of law in New 

Jersey ? 

2. Enumerate some of the principal re- 
strictions upon the law-making power in this 
State ? 

3. If a law be contrary to the constitu- 


tion of the state or of the United States, 


what is the result? What if it be so only in 


part ? 

4. In the interpretation of statutes what is 
the great guide, and how is it to be found? 
Give Blackstone’s rules to be observed in 
the construction of statutes. 

5, How are the rights of persons divided 
and subdivided by Blackstone ? 

6. What is an action at law? What are 
the divisions of common law actions? Give 
the various forms of action and when respec- 
tively applicable. 

7. At common law could different forms 
of action be joined in the same suit ? What 
is the present rule of the Supreme Court on 
this subject ? 

8. What is Equity and where administer- 
ed? Give the principal heads of equity jur- 
isdiction. 


g. What is a pledge and how is it distin- 
guished from a mortgage ? 

10. What is essential to the validity of a 
chattel mortgage as against dona fide pur- 
chasers and creditors of the mortgagor where 
the property remains in his possession ? 

11. Enumerate and define the different 
species of bailments 

12. Define a sale. What provision is con- 
tained in the statute of frauds with respect 
to sales of chattels ? 

13. Enumerate the disabilities to marriage 
as given by Blackstone. Of what two classes 
are they, and what is the effect upon a mar- 
riage where a disability of either class 
exists ? 

14. For what causes and where may a 
marriage be dissolved in New Jersey? 

15. What is a corporation? How created 
at common law? How now created in this 
state ? What powers are incident thereto ? 

16. What is an infant? To what extent 
may an infant contract? What is the rule 
as to his liability for torts ? 

17. What were the disabilities of a mar- 
ried woman at common law and how far 
have they been removed in this state ? 

18. What is an executor and what an ad- 
ministrator? How are they respectively 
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appointed and qualified, and what in gen- 
eral are their duties ? 

19. How are lands of a deceased person 
sold for payment of debts? Give the pro- 
ceedings. 

20. What is set off? What is recoup- 
ment? State the difference between them, 
when they are respectively allowed and how 
claimed. 

21. Give all the steps in an action in Su- 
preme Court on a promissory note against 
joint makers one of whom cannot be found 
and where speedy judgment is desired 
against both. Suppose in such case a sham 
plea to have been filed. 

22. What is execution? What kinds of 
execution are there in civil causes and what 
are the proceedings thereunder respectively ? 

23. What is a mechanics’ lien and how 
claimed and enforced ? 

24. What is necessary to the due execu- 
tion of a will? Who may make a will? 
What is done with a will after death of 
testator ? 

25. If validity of a will be disputed how 
and where is the question determined? If 
either party is dissatisfied with such deter- 


t 


mination what are the proceedings for re- 


view ? 

26. What is the court of last resort in 
New Jer sey ¢ Who compose it ¢ How and 
from what courts are causes brought there ? 

27. What is pleading ? If a pleading be 
insufficient in substance how is it met ? How 
if deficient in form so as to embarrass the 
issue ? How if it be sufficient in form and 
substance but untrue in fact ? 

28. Where and by whiom are issues of fact 


in Supreme Court tried? Give all the pro- 


ceedings from issue joined to entry of final 
judgment. How and where may errors 
occurring at the trial be presented for re- 
view ? 


THE JUDICIARY APPOINTMENTS. 





There was some anxiety as to whether the 
governor would reappoint Judges Depue 
and Mayie. It was soon relieved as to the 
latter, but the appointment of Judge Depue 
was delayed until near the end of the session, 
and there were much speculation and many 
rumors as to who was to be appoiated. 


Judge Depue, however, was nominated on 


March 30, and promptly confirmed by the 
senate. His present term does not expire 
until November. 

In both of these cases there was no ques- 
tion but that the judges ought to have been 
re-appointed. To deprive the state of the 
services of either of them would have been 
a serious injury to it, for they are both men 
of distinguished ability and great learning 
in the law, as well as long experience on the 
bench. The experience of course could not 
have been found among the lawyers at the 
bar, and it would not have been easy to find 
the other qualities in an equal degree. 

These considerations do not appear to 
have had much weight with the governor in 
the case of Chancellor Runyon. His term 
expires in May and an appointment had to 
be made. The only fear of the bar was 
that the Chancellor would not consent to 
take upon himself the labors of the office 
for another term. 

Until theappointment had been delayed for 
some time, it was not doubted that the Gov- 
ernor would ask the present Chancellor to 
continue to give the state the benefit of his 
indefatigable industry, his remarkable 
facility of thought and expression, his ex- 
tensive learning, his sound judgment, his 
instinctive sense of equity and his long ex 
perience on the bench. Whether the Chan- 
cellor would have done the state this favor, 
we cannot be sure, but it is certain that he 
ought to have been asked. It is obvious 
that the Governor could not find at the bar 
a man who combined all these qualifications 
of a chancellor, and it is unfortunate that 
he, being a lawyer, has felt himself con- 
strained to yield to political or other influ- 
ences in dealing with this important judicial 
office 

It is unfair to the new chancellor to ap- 
point him in the place of one who ought 
not to have been permitted to leave the 
office. His appointment is not received 
with the same fair and kindly consideration 
as it would have met with if the office had 
needed a new incumbent. The appoint 
ment of Mr. McGill is a good one in itself 
and very much better than might have been 


expected after the rejection of Chancellor 


Runyon. 
Mr. McGill is a man of clear and accu- 
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rate mind, paintaking, conscientious and 
thoughtful, and learned in the law so far as 
his duties have called him, and as much 


farther as a busy man can be, but his ex- 


perience has been for some years in the 
county courts both as prosecutor and on the 
bench rather than in the court of equity 
We trust a good deal, however, to his pluck 
and devotion to duty and feel sure that he 
will make himself equal to the requirements 
of the office. 


UNITED STATES CIRCUIT COURT. 





The March term of this court opened on 
March 22, at 11 A. M., with Judges Mc- 
Kennan and Wales on the bench. The 
space within the bar was crowded with law- 
yers, and there were many cases on the | 


Judge McKennan called the list of jury 


cases first and afterwards the equity 
cases. The jury cases were called for im- 


mediate trial; equity cases to be taken up 
after the jury cases were disposed of. 


Among the cases on the jury list was the 


ejectment suit of Zhe City of Newark 
v The Del, Lack & West. R. R. Co 
for a part of a street occupied by the rail- 


road. Mr. Pitney and Mr. Coult moved 
this case, but Judge McKennan said that 
Judge Butler had been assigned at the last 
term to try the case, and that the case ought 
to be set down for some time convenient to 
Judge Butler. Mr. Pitney urged that the 
witnesses and counsel were ready and that 
Judge Butler, when the case was put off at 
the last term because he would not call the 
jury back in the middle of the term, had ex. 
pressly ordered that the parties should be 
ready for the trial of the cause when it 
should be called on the list Judge Mc- 
Kennan, however, directed counsel to ar- 
ra 








ge with Judge Butler in Philadelphia for 
the trial of the cause at a time convenient to 
him. The time afterwards fixed was April 
18. It is thought the trial will last two or 
three weeks, 

In Cavileer vy. Continental Insurance Co. 
of the City ef New York, Mr. Vroom moved 
to postpone the trial on the ground of the 


sickness of Mr. Grey, his associate counsel, 


and also because he had understood that Mr. 
“1 

Slape had agreed to have the case set down 
for a day in term, 
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Mr. Slape replied that he had declined to 
make a positive arrangement for fear of 
losing the term if the case was not ready 
when it was called. He said also that the 
case had been removed from the Supreme 
Court, and that the plaintiff, who was a poor 
woman, had brought all her witnesses from 
Atlantic county at an expense of six dollars 
apiece, and he urged that the case be heard 
on call. Judge McKennan said: ‘The 
sickness of one counsel is not sufficient rea- 
son to postpone the trial. As to agreements 
between counsel, it is unfortunate if there 
has been any misunderstanding ; but we can- 
not inquire into anything said between them 
unless itis reduced to writing. The case 
must stand on the list 

The cases of Guestv. New York and 
Greenwood Lake Railroad Co. and Baeder v. 
Jennings were set down for special reasons, 
and on urgent insistment of counsel for cer- 
tain days late in term, when a jury is to be 
brought back to try them ; but all other jury 
cases were ordered to be moved when called. 


THE NEXT CHANCELLOR. 


Alexander T. McGill Jr. is about forty 
five years old. He was born at Alleghany, 
City, Pa., and is the son of Professor Alex- 
ander ‘I. McGill, of Princeton Theological 
Seminary. Mr. McGill graduated at Prince- 
ton 1n 1864 and at the Columbia Law School. 
New York, in 1866. He studied law in the 
office of Justice Edward W. Scudder, of the 
Supreme Court, and was admitted to the 
New Jersey Bar as an attorney in 1867 
and as a counsellor in the November term 
of 1870. 

From his admission to the bar until 1876 
Mr. McGill was a partner and assistant in 
the office of ex-Attorney General Robert 
Gilchrist. at Jersey City, From 1876 till 
1878 he practiced law alone. In the latter 
year he formed a partnership with Isaac S. 
Taylor, which still continues. Mr. McGill 
held the office of Corporation Counsel of 
Bayonne from May, 1872, till May, 1875, 
and represented the First District of Hudson 
county in the Assembly for the years 1874 
and 1875. He was Prosecutor of the Pleas 
of Hudson county from April, 1878, till 
April, 1883, when he was appointed Presi- 
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dent Judge of the Hudson County Court of 
Common Pleas. This position he still holds. 
Since his admission to the bar he has lived 
in Jersey City. Of Mr. McGill’s character 
and ability we have already spoken. 


THE DEFECT IN OSCAR L. BALD- 
WIN’S SENTENCE, 

In referring last month to the releasing 
of Oscar L. Baldwin on khadeas corpus we 
said. ‘*There seems to be no doubt that the 
sentence was properly pronounced, but that 
the mistake occurred in the recording by a 
deputy clerk during the illness of Mr. Bel- 
ville.” We are informed now that the 
present deputy clerk, Mr. Brandt, was the 
deputy clerk at that time and that Mr. Bel- 
ville himself was present and inserted in the 
minutes taken by the deputy the words 
‘‘said terms not to run concurrently.” If, 
therefore, there was any mistake in record- 
ing the sentence it was not the mistake of 
the deputy. 

PORTRAITS OF THE SUPREME 

COURT. 


Mr. Edward A. Veghte, of Somerville, 
has, after much delay, trouble and expense, 
obtained photographs of all the justices of 
the Supreme Court of this state, and they 
have been arranged in a group so as to 
make one complete picture. The original 
photographs were taken by Pine from 
special sittings, and afterward a crayon was 
finished by Beers, both leading artists in 
Trenton. Considering the fact that the 
judges could not arrange to sit at one time 
in a body, Mr. Veghte has certainly secured 
an exceeding characteristic grouping of the 
court. This group will be a valuable me- 
mento of the Supreme Court as it is to day. 


BILL FOR A CONSTITUTIONAL 
CONVENTION. 


Mr. Hill introduced into the Assembly 
and urged the passage of a bill providing 
for a constitutional convention, but it was 
defeated by a vote of 31 to 18. 
have been the result of sheer in difference 


This must 


on the part of the House to a public meas 


ure of such importance. Two years ago a 


bill for that purpose obtained thirty votes 
and passed and this present bill was drawn 
so as to protect the smaller counties by re- 
quiring a two-thirds vote of the people to 
adopt any amendment. 


REAPPOINTMENT OF THE SECRE- 
TARY OF STATE. 


Henry C. 
Secretary of State, clerk of the Court of 


Kelsey has been reappointed 


Errors and Register of the Prerogative 
g g 


Court, 





BOOKS RECEIVED, 


Text Book SeriEs, VoL. 1, No. 4. A 

Treatise on the Law of Negli 

Horace Smith, of the Inner Temple. 

the Second English Edition. Philadel- 

phia: The Blackstone Publishing Co., 

March 1, 1887. 

This is a short treatise on the law of Neg- 
ligence. Negligence is considered as a 
breach of duty and the subject is divided 
with reference to the various classes of 
duties rather than to different kinds of per- 
sons. The leading division is into neglect 
of duties requiring, (1) ordinary care, (2) 
more than ordinary care, and (3) less than 
ordinary care. The principle is to define 
the duty first, because the duty must al- 
ways be shown to exist before a liability can 
be established for negligence. The first 
edition appeared in 1880. The second 
English edition published in 1885, of which 
the present is a reprint, contains a chapter 
on the Employers Liability Act, 1880, 
which may be suggestive in view of present 
and proposed legislation on that subject, 
and there is an appendix containing a vigor- 
ous criticism by Lord Bramwell on the case 
of Clayards v. Detrick, and the judgment 
of Brett, M. R., in Heaven v. Pender. 
New Jersey LAw Reports, Volume 

XLVIII, Vroom XIX, part II. Tren- 

ton: The W. S. Sharp Printing Co., 

1887. 

This completes the nineteenth volume of 
Vroom’s Reports and contains the opin- 
ions read at the June Term, 1886, both in 
the Supreme Court and in cases at law in 
the Court of Errors. There is the usual 
thorough index and a table of cases cited as 
well as a table of cases reported. 
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